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(e) Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-073/2022-23 and 08.12.2022

(if)
u7Ra far +Tzar/ af7 erfergrgr, era (rfta)
Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

('cf)
sqrtatRtRia]
Date of issue

· 09.12.2022
.

Arising out of Order-In-Original No. 05/ADJ/GNR/PMT/2021-22 dated 23.12.2021 passed
♦

(s-) by the Deputy Commissioner, CGST & CE, Division-Gandhinagar, Gandhinagar

C.ommissionerate
.

.
{ha#af mr rar sit Tar i M/s Pramukh Travels, G.H.B _193, Saroday Nagar, Sector

(=if) Name and Address of the. 3d, Gandhiangar - 382030
Appellant

•

t& arfz sf-srar sriar spamar?taz sr±r # #fa enfeenfa f72 aanifter
rf@erart#tftrrargrewlavgrmmar&, srfa ta em2rhf4se grmar?

Any person aggrieved by this Order-in-Appeal may file an appeal or _revision
application, as the· one may be against such order, to the appropriate authority in the
follmvin,g way.

stdgr#rrrursla:
. Revision application to Government of India:

( 1) a{hr 3gr«a gr+a 2f@f7, 1994 Rt na saf aatgmi aapaten arr #Rt
3q-nT # qr svpa ? siasfa g+terr sear zrfl «fa, +tar, fa iata, us«a fr,
at ifa, sf7a {tr sraa,if, fact: 110001 Rt Rt salt =pf@:

A -revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th ,Floor, Jeev8:I3-·Deep
BuiJ.ding, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

f in respect of the following case_, governed by first proviso to_ sub-section (1) of Se.ction-
35 ibid: -

(s) f? fr zfr amarksa aft ztar at~ftssrr wt srr mtar ar f«ft
rsrtr aa?serttrma grf, a fat ssrtt qr suera?az fas arat
fa,Rlrs rt(c R gt'r #r 4farhairs&zt. ·

· fo case of any loss of goods where the Ioss occur in transit from a factory. to a
arehouse or to another factory or from one warehouse to another during the course

♦
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of processing of the goods in a ·warehouse or in storage whether in a factory or in a
warehouse.

·,

(ea) ahang ft zag zr per ftffaa mawarr ef@far ? sqzitr geea ma Ta "9"{

graa gr«a aRazaRtshare ft zrgqtgr faff@a z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material ·used in the manufacture of the goods which are
exported to any country or territory outside India._

(«1):' Reganmrat fRu f@at rahage (nra r per#)ff+rrzt
- _, In G:ase of goods exported out$ide India export to Nepal or Bhutan, v\r:i.thout

payrrientof dttty.

() sifa sara« Rt sgrea gem #grate Ru sR suer #fezmr Rt+&?item?gri sr
mu -q;cr fur a a(f@#gr, srfharrRa atrm Gflcf ii" fcRr m~ (ri" 2) 1998

er 109 rrfa fu mg@
Credit of any duty allowed to be utilized toward~ payment of excise duty on.final

prodi1cts under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under·
Sec.109-of the Finance (No.2) Act, 1998.

..

(2) ht sr« gt«cen (srft ) Ram1al, 2001 aRinr 9 a siaia faff?e~~~-8-?ferr 0
~- ii", fficf olR!?T t fl olR!?T fficf~ "fl" cfr;, tm=r t '·lflct(4i~-aTRF?T -q;cr 3T1fu;r olRF?T ~ err-err
4fail a rzr 5fa 3aaa fr sir alf@l sh arr arar <er gff h a«fa tr 35-< if
feffr ah gnrrtaqr hTrer-6 arr #t#f ft zflare

The above application shall be made in duplicate in Form No. EA-8 as·specified.
under Rule, 9 of Central Excise (Appeals) Rules, 200 l within 3 months from the date
on which· the order sought to be appealed against is communicated and· shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should ·also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed· fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rasa r@a hrzr sazt iar# up4 «Ta sq?tasmr zit spt 200/- frrat Rt
sirsit sazi iaqa @ata surer zt at 1000 [- Rt #flrat Rt sarql

i
. The revision application shall be accompanied by a fee of Rs.200 /- where the .p

an;iount involved is Rupees One Lac or less and Rs.1,000/- where the afnount involved
is more than Rupees One Lac.

i .•r
I
i
l

l
cribed under Rule 6 of Central Excise(Appeal) Rules, 2001
ied against (one which at least should be accompanied

2
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The appeal to the Appellate Tribunal shall be filed in quadruplic,ate in form EA
and shall be .
by a fee of

far gr«ca, hah aqraa teens vi tara sf@tr nntf@awa#fr rR:.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)' a{tr 3a ta sf@fr#, 1944 ft nT 35-4/35-z ah siafa:
l!nder Section 35B / 35E of CEA, 1944- an appeal lies· to :-

· (2) 3ffa.4Rha aa srr k srat ft sf, sf)tar i tr sea, at
'3,9 Iaa gemvia z#tr rf@raw (fez) #r ff@aar err ff0a,.zrtara Rf ga 00,
cit@l-llffi '+fcfrf , ~ , N(~(,-Jlil{_, 6:~4-!ctliiflc{-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, · Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.
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Rs.1,000/-, R;.5,000/- and Rs.l'0,0'00Jl~1.where ~ou~t of duty/ penalty/ d~mand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
cr9ssed bank draft in. fav~·-q,Ir-i,,O(Asstt. Re,gt~t~,of a branch of any nominate pu]Jlic
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench .of the Tribunal is situated.

(3) 4R? zrr?gragski mrgr ztar z at r@tar sitar ah fg #tr.ar ratsrga
ts k gr star fers as a zta au st fa far €tmrf au a fu rnrferf all
+natf@law Rt cafl zrarrat Rt v4mar far srar ?t

. .

In case of the- order covers a number of order~in-Original, fee for each· o·.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one. application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs: 100 /- for each.

(4) ,.414 IW-l gcea zf@2)flat .1970 rt if@ea Rt gg4t -1 za«fa fefRa fr gar s
3@ea4rq?gr zrnf@fa ffua f@nit h zaga p@4 Rta4RT 6.50 ## +4rt

gr«ca fee in ztara1
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. .

(5) <er it «iif@amt Rt Riwt#afitRt it sft eat an#sf@aa mar ?stRt
green, a#rt sgrar teen qiata sf@ft znrnf@raw (araffafen)fr, 1982 Rf@a ?l
Attenp.on in invited to the rules covering these and other related matter contended. in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mm gen, arr 3gtaa greeavi hara zftr +tn@law (fez) uh Ra zRRt ahr
if cficf01.P--1h1 (Demand) ~~ (Penalty) cfiJ 10%~~~~~I Ql~ifch, -~ 'T(~-
10 ~~ t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section ·s6
of the Finance ,:\ct, 1994)

k4hr3ra genst #arm h ziaifa, sf@~~~~(Duty Demanded) I

(1) "(Section) llD tcr~cr'.f.tmftcrufu;
(2) fan +a«adz fez 47afrr;
(3)a#fezfitf 6 Razerf?

..
zTz gas'fa«sf'rz pfmar ft gar iu fl«' atfa#ah R@gg gf +ar R4T

For an appeal· to be filed before the CESTAT-, -10% of the Duty & . Penalty
confirmed by the Appellate Commissioner would have. to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-dep_osit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83·& Section 86 of the Finance
Act, 19?4).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amour;i.t of erroneous Cenvat Credit taken;
(iii) amount payabk under Rule 6 of the Cenvat Credit Rules.

(6)(i) a'm?gr b 4fa srRl If@awrrwzi greens rrar gr«ana au fa 1Ra it° (ff~~ ifC;

« #10% 4fatu stst haave fa 1Rct W aavs.10% warq Rt#ra#ftt.
In view of above, an appeal against th{s order shall lie before the TrihL:nal on

ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
nalty, where penalty alone is in dispute." . . .

3



4

F No.GAPPL/CGM/STP/1439/2022

3n01fzr 3IT?/ ORDER-IN-APPEAL

The present appeal has been filed by M's Pramukh Travels, G.H.B 193,

Sarvoday Nagar, Sector-30, Gandhinagar, Gujarat-382030 (hereinafter referred

to as the appellant) against. Order in Original No. 05/ADJ/GNR/PMT/2021-22
.,' .

dated 23.12.2021 [hereinafter referred to as "impugned order"] passed by the
. .

Deputy Commissioner, Central GST, Division - Gandhinagar, Commissionerate. . .
: Gandhinagar [hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case is that the appellant were engaged in
. .

providing 'Rent-a-Cab Scheme operator Service' and 'Vere holding Service Tax

Registration No. AMDPP8697DSD001 for the same. The data· pertaining to

'Sales/Gross Receipts from Services (Value from ITR), the Total Amount.
paid/Credited Under Section 194C, 194H, 1941, 194J' of the Income Tax Aet O
and 'Gross Value of Services Provided' was provided by the Central Board of

Direct Taxes (CBDT) for the F.Y. 2014-15, and on its analysis, it was noticed

that the appellant had shown less amount of the 'Gross Value of Services

Provided in the Service Tax (ST-3) Returns filed with Service Tax Department

compared to those filed with the Income Tax bepartment. To explain the·

discrepancies, the appellant were requested vide letters/e-mails to proyide

documents viz. Balance Sheet, Profit & Loss Account, Income Tax-Returns,

Form 26AS, Service Income and Service Tax Ledger and Service Tax (ST-3)
. .

Returns for the F.Y. 2014-15. However, the appellant did not respond.

.
2.1 Accordingly, the service tax liability of the appellant was determined for

the F.Y. 2014-15 based- on the maximum amount of difference between (i)

Value of Services declared in ITR filed by the appellant& Value of Services

provided as per Service Tax Returns and (ii) Value of "Total Amount. . .

paid/credited Under 194C, 194H, 1941, 194J & Value of Services provided as

per Service Tax Returns.
,

The details of quantification of demand are as per the Table below :

0

Page 4 of 9
¢

-·· -·-------------- ... . -- -- -- ·- ..



,3y$5y+1¢° ,<57£3325%{11.

·.· 5
rt

·.'
$her±j,@
· Table. '

V

\
\

F No.GAPPL/COM/STP/1439/2022\
%

' \
\.

(Amount in Rs.) •

Hie±hgt
?

Financ Value of Value of Value of Basic Ed. S&H Total
ial services

.
. total ik "services Difference Service Cess Ed. Service

Year declared in amount provided Tax@ @2% Cess Tax
ITR paid/credit asper 12% @1%. '

ed under service
. 194C, tax

194H, returns
1941, 194J

,,

.
2014- 3,68,96,61 3,32,988/

.
41,66,51 3,27,30,10 3.9,27,61 78,552 39,276 40,45,44

15 7/- . 4/- 3/- 2/-. I- /- 0/

2.1. The appellant was issued a Show Cause Notice No. IV/16-

09/TPI/PI/Batch '3B/2018-19/Gr.III dated 25.06.2020 (in short SCN) for demand.

and recovery of Serv1ce Tax amounting to Rs.40,45,440/- under proviso to sub

section (1) of Section 73 ofthe Finance Act, 1994 read with _Section 68 ofthe
Finance Act, 1994 read with relaxation provisions of Section 6 ofChapter V of

"0 the Taxation· and Other Laws (Relaxation of Certain Provisions) Ordinance,

2020 (No 2 of2020) promulgated on 30.03.2020 by invoking extended period of

limitation along with interest under Section 75 of the Act. The SCN also
i

proposed imposition of penalty under Sections 77 and 78 of the Finance Act,

1994.

3. The SCN was adjudicated by the adjudicating authority vide the

impugned order wherein :

Q.

(i) The demand of service tax amounting.to Rs. 40,45,440/- was

confirmed under proviso· to sub-section (1) of Section 73 of the. .
. . .

Finance Act, 1994 read with Section 68 of the Finance Act, 1994
. .

along with interest under Section 75 ofthe Finance Act, 1994.

(ii) Penalty amounting to. Rs. 40,45,440/- was imposed under Section

78 ofthe Finance Act, 1994

(iii) Penalty amounting to Rs.10,000/- was imposed· under Section 77 of

the Finance Act,, 1994.

4. Being aggrieved with the impugned order, the appellant have filed. the

present appeal contesting, on merits, the confirmation ofthe derhand of service

tax invoking the extended period of limitation along with interest as wen as the . . . ,. ' '

imposition ofpenalties.

Page 5 of 9
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5. Personal Hearing in the case' was held on 24.11.2022 and 02.12.2022. Shri

Bharat Patel, Chartered Accountant, appeared on behalf of appellant for the

hearing. He submitted a written submission during hearing countering demand.
on merits.

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, and written submissions, made during personal hearings and

material available on records.

7. · • It is observed from the records that the present appeal was filed ·by the

appellant on 31.05.2022 .against the impugned orderdated 23.12,2021, .which

the appellant have claimed to have received on 29.12.2021. It. is observed that

the Appeals preferred before the Commissioner (Appeals) are governed by the

provisions of Section 85 of the Finance Act, 1994. The relevant part of the said (
section is reproduced below :

. ;
"(3A) An appeal shall be,presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the . President, relating to. service tax, interest or
penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals)
may, if he is satisfied that the appellant was prevented by
sufficient causefrompresenting the appeal within the aforesaid ·
period of two months, allow it to be presented within afurther
period ofone month."

7.1 In the instant case, the impugned order is dated 23.12.2021 and the

appellant have aGinittedly. received it on 29.12.2021. Therefore, the period of. .
two months for filing the appeal before the Commissioner. (Appeals) ended ori

28.02.2022. THe further period of one month, which the Commissioner

(Appeals) is empowered to allow for filing appeal, also ended on 28.03.2022.

8. Considering the prevailing Covid-19-' pandemic,. the Hon'ble Supreme.
Court of India vide Order dated 23.03.2020 extended the period of limitation 'in

all proceedings w.e.f. 15.03.2020. The relaxation of the period of limitation was

· subsequently extended till 02.10.2021- vide Order dated. 23.09.2021.

Subsequently, the Hon'ble Supreme Court of India vide Order dated 10.01.2022

I --~ thatthe period from 15.03.2020 ti11 28.02.2022 shall stand excluded for

Page 6 of 9

o

__. __ ! __···--r



I

.
·u1fa;a FNo.GAPPL/COMISTPI1439/2022,

the purposes of limitation. It was$frther directed by the Hon'ble Supreme Court ''
\thatwhere the limitation would have expired during the period from 15.03.2020.. "%- ».8@@r' •

till 2"8.02.2022, nonyithstanding the actual balance period of limitation. . . .
remaining, all persons shall have a limitation period of90 days from 01.03.2022.

In the·event the actual balance period of limitation remaining; with effect from

01.03.2022 is greater than 90 days, that longer period shall apply.

8.1 In the instant case, the period of limitation for filing of appeal by the.
appellant expired on 28.02.2022 and the further condonable period of one month

also expired on 28.03.2022. Therefore, in terms of the Order of the Hon'ble
. '

Supreme Court, the appellant was having a period 90 days from 01.03.2022 for

filing of appeal against the impugned order dated 23.12.2021 and the 90 days

period of limitation for filing appeal expired on 29.05.2022. The present appeal

Q was filed by the appellant on 31.05.2022 is , therefore, clearly beyond the period

of limitation allowed in terms of the Order dated 10.01.2022 of the Hon'ble

Supreme Court of India.

9. It is further observed that the Hon'ble Supreme Court of India had in their

Order dated 10.01.2022' directed that period from 15.0~.2020 till 28.02.2022

shall also stand excluded in computing the periods prescribed and the outer

limits within which the delay can be condoned.

\

0

! .
i

9.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the
. .

Commissioner (Appeals) is to be filed within a period of two: months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A) of

the Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and

allow a further period of one month, beyond the two n:ionth allowed for filing of

appealin terms of Section 85 (3A) of the Finance Act, 1994. .

9.2 By excluding the period from 15.03.2020 till 01.03.2022, in tenns of the

Order dated 10.01.2022 of the .Hon'ble Supreme Court, the appellant was

required'to file the appeal on or before 30.04.2022 i.e. two months computed

from 01.03.2022. Further, the condonable period of one month, in tenns of

Section 85 (3A) of the Finance Act, 1994 ended on 29.05.2022..The present

appeal filed on 31.05.2022, is, therefore, clearly barred by limitation. Since the

ppeal in the instant case has been filed beyond this further period of one month,»±:
'

Page 7 of9
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this authority is not empowered to con,done delay in filing of appeal beyond the •
. .

period of one months as per the proviso to Section 85 (3A) of the Finance Act,
. .

1994.

0

..
··- .

CESTAT, Ahmedabad. In the said case, the Hon'bleTribunal had held that: ·

"5. It is celar from the above provisions of Section 85(3A) of
the Finance Act, 1994 that Commissioner (Appeals) is
empowered to condone the delay for a further period of one
month. The Hon{ble Supreme Court in the. case of Singh
Eiterprises (supra) held that Commissioner (Appeals) has no
pow.er to condone the delay beyond the prescribed period. In
our considered view, Commissioner (Appeals) rightly rejected
the appealfollowing the statutory provisions of the Act. So, we
do not find any reasons to interfere in the impugned order.
Accordingly, wereject the appealfiled_ by the appellant. "

11: In view of the facts discussed herein above and considering the· order

dated 10.01.2022 of the. Hon'ble ·Supreme Court and _the judgment 9f the

Hon'ble Tribunal, supra, I reject the appeal filed by the appellant on the grounds

of limitation.

s
+ •• • .t

10: My above -view also finds support 'from the judgment of the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner

of Central Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 
. ... • I

12. 314aiara6are3nan1fur13qi{th4fnznrra?t
;. . .

The appeal filed by the appellant stands disposed of in above terms.
._ l

- s7°O'2+,

i . : .., ,y- ·
(Akhilesh umar)

Commissioner (Appeals)
Dafe:08th Dec.ember,2022

(Somn haudhary)
Superinte' ent (Appeals),
CGST,. Ahmedabad.
BY RPAID / SPEED POST
To

MIs Pramukh Travels,
. G.H.B 193, Sarvoday Nagar,
. Sector-30, Gandhinagar,
Gujarat-382030
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,i),

f
t ...

Copy to:

3. The Deputy Commissioner, Central GSTDivision -Gandhinagar,
Commissionerate : Gandhinagar.

a...%
1. The ChiefCommissioner, Central Gsf;Ahmedabad Zon,e.
2. The Principal Commissioner, CGST, Commissionerate.- Gandhinagar.

. . . .

4. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(foruploading the OIA)

,5GuardFile..

6. P.A. File.
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